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The idea that a nation’s legal system affects its economic and social prospects can be 
traced back as far as the 18th century. And as early as the 19th century the discourse about 
law reform often took account of the economic impact of specific measures. But it was 
only in the 20th century that an effort was made to create an academic discipline to study 
the relationship between law and development and governments and international 
institutions concerned with development began to organize systematic legal reform 
projects. 
 

1) Law and Development in the 20th Century 
 

The 1960s marked the beginning of support for systematic reform efforts by international 
development agencies and the first effort to create an academic “field” for the study of 
law and development.  The pace of support for systemic reform picked up in the 1980s 
and academic study increased. In the second half of the 20th century, we saw the 
emergence of several theories, each of which spawned reform efforts. Three major 
themes can be identified:  
 
Law can be an instrument to be used by developmental states to foster change: The 
first law and development movement stressed the need for change in economic and social 
relations and expressed hope that new laws could induce such change. This body of 
thought drew on modernization theory and the view -- widely held by economists around 
mid-century -- that a strong state was needed to manage the economy and transform 
society. Law, in this view, could serve as a positive instrument of change, offering 
incentives for people and institutions that are “modern” and promote growth, and 
disincentives for those who resist change and cling to traditional values. 
 
Law may be a barrier to economic development: From the beginning, even those who 
had a positive view of law understood that the wrong kind of legal rules and practices 
could reduce incentives for investment and increase the cost of innovation. Concern 
about the negative impact of law grew in importance towards the end of the century as 
development agencies lost faith in state intervention and began to put more stress on the 
role of markets and on the need for deregulation. 
 
Law should be a framework to facilitate private decision-making: As development 
economics turned away from a belief in state-led initiatives, more and more emphasis 
was placed on the role of law as a framework within which private actors would make 
economic decisions. Scholars stressed that to function properly, markets require a 
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complex infrastructure of institutions and rules, including legal rules such as the law of 
contract and property. They also depend on the ability of legal professionals and judges 
to ensure that the laws are effective. Markets may also require regulations, like anti-trust 
and securities law.. Much of the interest in legal transplants and in judicial reform for 
development, which made up the bulk of international support for law reform in the late 
20th century, was based on the importance of creating such a neutral framework.  
 
The legacy of the 20th century is a complex one. First, the hoped-for academic field of 
law and development never materialized. Academic interest has increased and several 
disciplines besides law have taken up the topic, but nothing like a “field” exists. Second, 
the experience of reform was mixed as best: some projects failed and some transplanted 
laws did not “take”. Third, there are conflicts among the several ideas that dominated the 
period. There are tensions between the idea of the use of law by a strong developmental 
state on the one hand and a deregulatory push on the other; between law as an instrument 
to change behavior and law as a neutral framework; between deregulation and the need to 
create new institutions. All these issues continue to be debated in the academy and in 
practice and no consensus has emerged.  
 
2) Law and Development Today 
 
Thus, as we enter the 21st century, we are faced with unresolved issues and unfinished 
tasks.  We have yet to reconcile tensions among the ideas of the 20th Century and create a 
systematic body of knowledge that can serve as a reliable guide to reform efforts. And we 
can begin to glimpse new ideas and new phenomena that need to be studied and 
absorbed. They include: 
 
Law should facilitate experimentation and innovation: Twentieth Century law and 
development experts assumed that the path to development was known and the challenge 
was to create instruments and institutions that would help move nations down that path. 
For those who saw law as an instrument of state control, knowledge about the path 
forward would be provided by state planners and the law would implement the plan. 
Those who rejected planning thought that unrestricted markets would make the optimal 
economic choices so that right way to foster development was to create markets and let 
them alone. However, in the 21st century many are coming to believe that neither 
planners nor markets working alone can find the optimal path. Rather, strategies must 
evolve and investment choices must be made though public-private partnerships and 
processes of iterative experimentation. These processes require new forms of governance 
and law. In such an “experimentalist” developmental states, law can neither be a simple 
tool for direct state invention, nor merely a neutral framework for private decisions. 
Rather, the law should seek to establish partnerships between public and private sectors 
and institutionalize a process of mutual search for innovative solutions and optimal 
developmental paths. 
 
Law is increasingly affected by global forces: Twenty-first century law and 
development must deal with the growing impact of global forces on the law. There are 
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three major forces at work. The first is the availability of global models such as the 
formulae for law and development promoted by the World Bank. Whether or not a 
country receives funding from the Bank, the models it promotes have an influence on 
national thinking. Second, national lawmakers must take account of the role law plays in 
determining national competitiveness. The more a country’s development strategy 
depends on foreign investment, the more its laws will be subject to scrutiny by foreign 
investors who will compare the legal environment for development in various nations 
before deciding where to invest. Today, investors have many options and law becomes an 
important factor in the effort to attract capital. The third global force is the growth of 
transnational law. Increasingly, a nation’s legal order is are affected by norms originating 
outside of its borders. Whether they are norms of regional bodies like NAFTA or 
Mercosur or global institutions like the WTO, national legal orders are subject to 
constraints from other levels of governance. 
 
Law itself is part of development:  All the major ideas about law and development in 
the 20th century saw law as a means to some other goal, whether it is economic growth or 
social protection. But recently scholars have argued that the existence of “the Rule of 
Law” is a goal in itself, a necessary part of the process of empowerment and capability-
enhancement that constitutes “development”. This means that legal protection for 
constitutional values and human rights, including economic and social rights, must form 
part of the law and development agenda along with economic law and judicial reform. 
 
Law and development policy should be evidence-based:  We need to get beyond 
abstract debates and develop empirical evidence concerning what works and what doesn’t 
work. There is very little empirical work of any kind on the role of law in developing 
countries yet the whole law and development enterprise requires such knowledge. 
Developing countries need to make a quantum leap in their capacity for socio-legal 
research. That will include developing tools to diagnose problems and measure the results 
of reforms. The creation of cross-country legal indicators by agencies like the World 
Bank is a reflection of the search for such tools. But this process is still in its infancy and 
there are questions about some of the indices being used and the policies derived from 
them. Indicators can be misleading if they rely only on the formal written law, not the law 
as it is actually applied, or are drawn from user surveys that are not truly representative. 
Moreover, even when the data reflected in the indicator is accurate, sometimes policy 
makers make questionable leaps from the data by proposing reforms that are either 
inappropriate or beyond the capacity of the government to carry out.  
 
Because they recognize that law is an important resource for development, many 
countries are now encouraging systematic research on the role of law in development and 
are seeking to take into account the lessons of the 20th Century and the challenges of the 
21st. Governments, academics, judges, and leaders of the bar in places like Brazil, China 
and India have taken up the challenge of building a body of knowledge about law and 
development appropriate for our times. New law schools, like those at FGV in Brazil and 
similar schools in China and India are developing research and training programs on law 
and development. Success in building more comprehensive knowledge and more robust 
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reform efforts will require close cooperation among governments, the private sector, 
international agencies, and universities in the North and South.  
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