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What is the political economy behind the Rule of Law (ROL) initiative? ROL is a lineal descendent of the law and development (L&D) movement of the 1960s. For all its failings, L&D was based on a theory of law in economic development. This theory both explained why law was important for development, and served as a guide to reform efforts. 

To be sure, aspects of the original law and development theory have been called into question, and some of the reform efforts proved disappointing. Nonetheless, the aspiration for a theory-based approach to law reform in developing countries remains as one of the important legacies of the law and development movement.
Is there a similar theory of political economy guiding ROL efforts today? And if there is, is it appropriate to the challenges we face? Of course, ROL might be justified on wholly independent and non-economic terms. Some might say these reforms are desirable to protect human rights and it is irrelevant whether they also contribute to economic development. Others might see the rule of law as an end in itself, a necessary component of what we mean by “development.”

Nonetheless, the idea that the “rule of law” will promote economic growth remains an important part of the rationale for reform efforts. Indeed, to the extent that a human rights based approach to development includes economic and social rights, it must also include ideas about how law will promote growth and equity.  So it seems legitimate to ask: what is the theory that posits a causal relationship between ROL and economic growth? What kinds of reforms are indicated by such a theory?  And are current approaches adequate?
There have been numerous theories about the role of law in economic development and models for reform
. The law and development movement of the 1960s emphasized the role of public law as both a buttress for the classic developmental state and a tool of economic transformation. It was followed by a neo-liberal phase that stressed the importance of private law for the operation of markets and courts as forces to restrain the state. In recent years other models have emerged, ranging from what might be called a “chastened neo-liberalism” to interest in a new role for the state in the economy and thus for law.
At the core of all these theories about law has been the political economy of the state.  The approach to the role state states can and should play in development has changed over time: and with each variation in views on this subject, one sees a different view of the appropriate role for law.  
In the law and development movement, the role of law was to empower the state. It was assumed that private markets were too weak to ensure growth, the state needed to play a commanding role in the economy, and law should strengthen the powers of the state. The state had to undertake many key economic roles, from banking to manufacture and state corporations were a dominant form of activity. Also, it was thought that many actors in the private sector held “traditional” values that reduced productivity. As a result,  private sector in some countries was not oriented toward effective economic action so the state had to try to transform key private actors through regulatory law. This orientation on the role of law led to an emphasis on public law and regulation as well as to sweeping legal reforms of traditional economic sectors. At the same time there was, relatively speaking, little attention to private law in this period.  

By the 1980s, this approach was in retreat. Disillusion with the results of state-led growth, and changing ideas in mainstream economics, led in almost the opposite direction, as academics and policy makers decided that the state could be a negative force in growth and private actors held the key to robust growth. The basic idea was to empower the private sector. The state was seen as a barrier to such empowerment and the role assigned to law was to curb the role of the state and facilitate private ordering. 
The central idea behind this body of thought was the view that the state should do as little as possible, and whatever role the state did play in the economy should be predictable. In this, neo-liberal legal thinkers harked back to the work of Max Weber who could be cited for the proposition that the availability of precise and predictable legal rules played an important role in the rise of capitalism. 

Adopting what they thought was a neo-Weberian approach
, neo-liberal thinkers argued that the role of the state in the economy should be strictly curtailed and that, to the extent state action affected private decision-making, it should be confined to the application of precise rules so its operations are predictable in advance. In that way, private actors would be fully empowered.
 Since such an approach called for an arbiter between the state and private actors, great emphasis was placed on the role of an independent judiciary as the watch-dog of this vision. As a result, there was a massive investment in judicial reform. 
Both the law and development movement and neo-liberal thinkers focused on the relationship between state and law, but they came to opposite conclusions about both. For L&D, the state was central to effective development and law should be its sword. For Neo-liberalism, state efforts to promote growth were likely to prove counterproductive, so the law should be a shield against the state.
Each of these approaches was important for a time and elements of both are still with us. But neither today is dominant. Just as development experts once became disillusioned with the strong developmental state, so today many are questioning some of the assumptions behind neo-liberal prescriptions. And these concerns should bring about a reappraisal of some of the legal reform models that were prescribed.

One area of interest to those concerned with the political economy of law in the development process is the growing interest in reviving—or rediscovering—the role for the state in growth. In first place, while neo-liberalism did lead to a reduction of the state role in many developing countries, and major segments of the economies in many countries were privatized, the privatization process was often selective. Moreover, when privatization was carried out it was often accompanied by the creation of regulatory bodies that maintained substantial state control. So even in the heyday of neo-liberalism many states continued to play a central role in economic governance. Secondly, as the neo-liberal era wanes, we see some states beginning to experiment with new forms of intervention and new tools of governance. It is these forms and tools that present the current challenge for the ROL initiative.
The continuation of a major role for the state in developing economies, and the emergence of forms of intervention not employed in the past, suggests that we may be seeing the emergence of a “new developmental state” that is inspired by a new political economy. If so, we would expect that new forms of law and legal order may be needed. 
Of course, some of the things going on seem to be more a reversion to older and possibly discredited forms of state intervention. For example, in some countries privatized industries are being renationalized in ways that may prove counterproductive for growth.  But there also are a number of initiatives that involve substantial state action of a new kind. These include efforts by states to share risks with the private sector through venture capital investment; the growth of public-private partnerships; new forms of social policy that stress activation and workforce development; and a variety of efforts designed to promote innovation and ensure competitiveness.
At the core of these new initiatives is the effort to use state action to empower the private sector. Unlike the classic developmental state, new developmental states often prefer to assist the private sector rather than directly engaging in finance, manufacture or other primary economic activities. But unlike neo-liberalism, the political economy of the new developmental state recognizes that the private sector may lack the entrepreneurial orientation, technical capacity, or risk-taking proclivity necessary to exploit new opportunities and maintain competitiveness in an open world economy. As a result, state intervention may be needed to empower the private sector by stimulating entrepreneurship, subsidizing knowledge creation, and reducing risk. 
This doesn’t mean a return to the centralized, planned forms of state intervention common in the past. Scholars and policy-makers have come to recognize that states have no monopoly on strategic economic wisdom. As a result, the new initiatives are often carried out though close partnership between the state and the private sector and are often based on experimentation and constant program revision.

To the extent that we see the rise of a new development state, and a new political economy of development, what may be the consequences for the law?  It seems to me that there will be less interest in fixed, specific rules of general application and more in open-ended standards, individualized contracts, flexible legal regimes, and revisable partnerships, There will be less attention to courts, and more to agencies, regulation, state development banks as venture capitalists, conditional grants and loans, administrative law, and the creation of a problem-solving orientation in the bar. 
Both neo-liberals and proponents of the new political economy believe that the ultimate goal is to empower the private sector. Neo-liberals taught that the best way to do that was to limit state action, curb discretion, and employ the courts to police the resulting boundaries. But if states are entering into risk-assuming partnerships with private actors, promoting experimentation, accepting the need for constant fine-tuning and revision of legal regimes, there will be more concern for effective use of discretion and alternative approaches to ensuring accountability.
All this may bring about a move from classic “rule of law” prescriptions to a broader idea of economic governance in which traditional legal tools and new forms of governance will be found in complex and hybrid constellations. This will not only require some rethinking of ROL practice; it also should reunite the ROL movement with broader trends in legal theory and practice. There is a strong movement in legal thought today that seeks to envision new forms of governance and law that are more experimental, participatory, flexible, multi-level, and revisable.
 As ROL confronts the new developmental state, this literature may prove a valuable source of ideas and practices.
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