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Abstract    

This paper presents a view of international law as a framework for problem-solving. Many authors have noted the increased legalization of world politics. Where many conventional approaches to legalization conceive of law as regulation and stress compliance with preexisting rules we argue that especially in the complex arena of transnational governance dubbed “global space,” law often operates very differently. Where many see international governmental organizations as the primary actors in international regulation, we put more emphasis on the operation of multi-level networks, and where many who think of international law stress enforcement and compliance with fixed norms, we put more emphasis on the role of experimentation for the solution of international problems and deliberation for the internalization of international norms. We show that in many cases law-like processes operate more as a framework for collective problem solving in situations of complexity and uncertainty where multiple actors are involved and multiple levels must be coordinated than as a set of fixed rules. Such an order may form norms more through bottom up participatory processes than top-down legislation; rely primarily on open-ended rather than precise legal rules; and deploy flexible and revisable standards. Although such features are present in domestic law, they may be more important in global space. Drawing from the “new governance” literature, the paper develops an alternative framework that embraces the full range of law-like processes, paying particular attention to how they operate as a framework for problem-solving. We conduct a preliminary empirical analysis of the expanded vision of law in global space in three cases – the WTO council and committee system, the EU’s Water Framework Directive, and the Tuna-Dolphin case. While these cases all involve some of the more legalized areas in international affairs, we show that each relies heavily on new governance-type mechanisms to operate.
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Law is playing an increasing role in international affairs. Fueled by the integrative forces of globalization, international legal arrangements of one type or another take on greater importance. International institutions like the WTO reach deeply into national legal orders as do supranational bodies like the European Union and transnational norms have evolved to deal with the increasing number of cross-border interactions. Yet because this environment includes states, supranational and international agencies, businesses and NGOs, involves many multi-level arrangements, encounters a great diversity of circumstances, and creates complex coordination issues, law may play different roles than it does in strictly domestic settings.  This article explores the special characteristics of the settings that global law increasingly encounters, the challenges these settings create, and the institutions that are emerging. We show that in this fluid and complex regulatory environment there is a growing need for legal tools that encourage problem-solving and we sketch some of the mechanisms that have developed to facilitate this kind of interaction.

Conventional notions of legalism, broadly defined as “the view that law and legal institutions can keep order and solve policy disputes,”
 have long informed discourse regarding the role of law in international affairs.  A strictly legalist approach tends to project domestic models of law onto the international realm.  Legalist approaches to international law thus emphasize command and control regulation in which relatively specific rules defining allowable behavior are laid down and enforced by courts and similar bodies that apply sanctions for non-compliance.  

While this account has been widely held and continues to influence contemporary debates over the role and efficacy of international law in world politics, it does not provide a complete description or understanding of the function of law in international society.  This insight is not new.  Long ago, trade law scholar Robert Hudec, for example, recognized in his work on the GATT legal system that international law was as much a framework for problem solving and negotiation as a set of fixed rules and explored ways in which the these two dimensions (problem solving and rule orientation) may fit together.
   As the world becomes more complicated, commensurate challenges in understanding the role of law in transnational affairs have become ever more daunting.

In this article, we put forth an alternative vision which focuses on law as problem solving. Where conventional models of international law stress the importance of rules, we give more attention to open-ended standards. Where many see international governmental organizations as the primary actors in international regulation, we put more emphasis on the operation of multi-level networks, and where many who think of international law stress enforcement and compliance with fixed norms, we put more emphasis on the role of experimentation for the solution of international problems and deliberation for the internalization of international norms.

I: The Discovery of “Global Space” and Emergence of a Problem-Solving Orientation

Over the past two decades, international relations and legal theorists have been confronted with the increasing diversity and density of law-like governance in “global space”, a term we use to refer to an evolving regulatory environment created by both by globalization and the increasing role international norms play in domestic setting.   A review of the literature suggests that this environment contains at least four defining features.  

First, global space is increasingly diverse and complex. To the extent that the law of global space seeks to bring out some degree of uniformity across borders, it must confront the great variation in the social systems and legal orders of the world’s 190+ states. Second, it consists of multiple and overlapping legal orders that transcend conventional state boundaries and bring many more participant actors into the regulatory arena.  Legal fictions to the contrary notwithstanding, states are not unitary actors.
  Rather, their behavior is determined by the complex interplay of the state and civil society.  A third defining feature of global space is the relative weakness of international systems of coercion in the face of national resistance. The range of sanctions available to back-up international standards is limited so that coercion is less available in the law of global space than it is in many aspects of municipal law.  And even when sanctions are applied, they do not necessarily have the coercive power required to bring about conformity with legal norms.
  Finally, global space is characterized by an ongoing knowledge deficit due to the high degree of uncertainty concerning optimal solutions to problems.  

The foregoing conditions have fueled a growing emphasis on problem solving in many areas.  Collective problem-solving, in general terms, is a dynamic process that involves the common identification of a problem, formation of a consensus that it ought to be solved, and the mobilization of appropriate expertise and resources to do so.  While these processes bear some resemblance to law at the national level, and sometimes operate in similar ways, in many cases they are performing functions and employing features that are fundamentally different from their municipal counterparts.
  Thus increasingly, we see flexible, revisable, decentralized, and participatory legal mechanisms -- what many call “new governance” -- operating in global space.
 

This trend can be seen in numerous areas.  For example, the WTO is widely considered to be the most legalized and formal international regulatory institution, but its constituent councils and committees operate according to an alternative set of mechanisms that engage in norm elaboration and avoid the need for coercion.  The EU employs hybrid forms of governance that mix classic top-down regulatory modes and legally binding requirements with decentralized, bottom-up, participatory and deliberative processes; iterative planning; horizontal networks; stakeholder participation; information pooling; sharing of best practices; and non-binding guidance.  Finally, in the famous “Tuna-Dolphin” case, the suboptimal decision by the GATT dispute panel spurred a participatory process that engaged a range of stakeholders in alternative governance arrangements that resulted in significantly strengthened dolphin protection.  In each of these cases, which are elaborated upon in Section III, law operates not to secure uniform compliance with fixed rules, but employs a variety of mechanisms to ratchet up standards, accommodate diversity, and solve problems before coercion is necessary.  

The purpose of this article is to provide an introduction to an emerging vision of law in global space that reflects a growing problem-solving orientation. We contend that such a vision may promote a more complete understanding of the role of law for three principal reasons.  First, it brings into the definition of regulatory space a number of institutions and processes that might not normally be labeled law.  Second, it illuminates the mechanisms by which certain functions and features of law or law-like arrangements operate to promote problem-solving.  Third, it brings to light processes that may be more compatible with the needs of global space than more traditional rule-based, top-down approaches. 

The remainder of the article proceeds in three steps.  Drawing on prominent strains of literature in international relations and new governance, it first highlights an emerging focus on law as a problem-solving agent and outlines the functions and features of law in this respect.  It then provides a few empirical examples of how these processes work often in tandem with more rule-oriented dimensions of global governance.  It concludes by teasing out the implications of this emerging vision for the future of international law.  
II. Law and Problem-Solving in Global Space
A. Limits of the Legalist Model
Recent discussion of governance beyond the level of the nation-state has drawn more attention to “legalization” or the tendency to bring more and more aspects of international life into the ambit of law like processes.
 The conventional approach to legalization largely reflects the traditional legalist model, envisioning the law as a system of precise rules interpreted and enforced by third party decision makers.  It makes the implicit assumption that greater degrees of obligation, precision, and delegation
 will lead to more compliance and hence greater cooperative gains. 

However, this assumption might not always hold.  The model presupposes that obligation increases cooperation by enhancing legitimacy and coercion, but this doesn’t always happen.
  A regime may be perceived as more legitimate if it makes compliance voluntary by using non-binding norms.
   States may also be more willing to enter into regimes that are non-binding yet will follow their norms once they become part of the regime.
  It is assumed that precision makes compliance easier because actors know exactly what is expected of them.  But this also is often not the case. When norms must cover substantial variation in national conditions and cultures, for example, precision may actually reduce compliance as precise rules may create resistance in situations where open-ended standards, allowing for diversity, would not.  Further, the model assumes that delegation to a third party decision-maker reduces non-compliance.  But this presupposes that there is an expert body that can authoritatively determine the scope of norms and is capable of applying sanctions that can actually affect behavior, yet this occurs rarely.  Moreover, delegation may encourage the kinds of gaming the system, zealous advocacy, and rigidity all of which can be found in the critique of domestic litigation.  Finally, the model assumes that detailed norms can be specified in advance while in many cases the optimal solution is not known and can only arise from complex interactions among affected parties.  

While it is true that there has been an increase in the use of such “legalization” in international affairs, this model represents only some of international life and is but one form of law-like process operating in the international arena.  Much of the legalist discourse tends to stress what law is – “hard or soft,” 
centralized or decentralized, enforceable or unenforceable. 
 There is great emphasis on “compliance,” or securing behavior specified by fixed and preexisting rules.
  Consequently, strict reliance on conventional notions of regulation can deflect attention from the full complexity of the “new world order,” to quote Anne Marie Slaughter, and obscure the importance of other modes of governance with law-like aspects, the variety of mechanisms by which they can affect outcomes, and their interrelationship with more strictly juridical approaches. We therefore begin by asking what law does.
  

Indeed, several prominent strains of literature seem to coalesce around the base insight that law functions in nuanced ways to promote collective problem solving in an ever mutating transnational regulatory environment. 
   The purpose here is not to provide an exhaustive review of the relevant literature, which is voluminous.  Instead, the remainder of this section draws on the prominent strains of the international relations
 and “new governance”
 literatures to present a vision for the emerging role of law in global space.

B. Features and Functions of Collective Problem Solving 
In the context of global space, the overarching purpose of law is to promote a normative order that allows public and private actors to coordinate behavior and solve problems.  At its core, the model rests on the idea of collective problem solving in complex multi-level arenas.  This emphasis raises two central questions: 1) what does collective problem solving in global space mean and what are its core features?  2) What are the characteristics of the process and institutions that would promote such problem solving?  

Collective problem solving involves a common understanding that a problem exists, consensus that it ought to be solved, and the mobilization of appropriate expertise and resources to do so.  Given the characteristics of global space  – increased diversity and complexity, multiple legal orders involving a range of actors, a lack of third party coercive capacity, and a knowledge deficit fueled by uncertainty -- collective problem solving in global space is no easy task.  To overcome these challenges, the law of global space must therefore accomplish several things. 

First, it must create a framework for the construction of new knowledge.
  In global space, many coordination problems exist not because people aren’t following the rules, but because they do not know what the rules should be.  Governance arrangements should therefore deploy mechanisms that seek to promote experimentation and knowledge dissemination.  

Second, the law of global space must promote participation.  Stakeholder involvement is critical because they hold the knowledge necessary to solve problems.  Moreover, their meaningful participation in the process generates both procedural and substantive legitimacy.  The more representative and transparent a governance process is, the more likely it will be perceived as legitimate. Further, outcomes are more likely to be perceived to be as legitimate to the extent they are seen to capitalize on relevant knowledge.  

The third requirement for collective problem solving in global space is the ability to translate knowledge into norms.  Problems are not solved by knowledge alone and collective action, however manifested, requires norms of one kind or another.  But in a global space defined by complexity and uncertainty, norms often cannot be imposed from above.  Instead, they are more likely to emerge from the bottom up through participation and experimentation.

In light of the problem-solving orientation of the law of global space, we see five related features that operate in pursuit of these overarching goals.   

1) Standards not rules 

While in the municipal context much of law constitutes a set of relatively detailed rules knowable in advance, the law of global space places more emphasis on broad and open-ended standards whose full meaning and impact must be worked out through multi-level, deliberative, and probably consensual means. To be effective, the law must not only allow the participants leeway in defining the standards they will have to live with; in order to avoid interference with embedded systems of national organization, it should not demand more convergence than is necessary to achieve fundamental goals.
 These trends also place a premium on governance arrangements that are adaptable to the rapidly evolving global environment.
  Standards also provide room for flexibility in negotiation and implementation. 

2) Experimentation 

Classical theories of law stress the importance of substantive norms, with procedure seen as simply a tool for ensuring compliance with these norms.  In contrast, the expanded vision of the law of global space stresses the procedural role law can play in problem-solving by allowing for iterative processes that develop and elaborate upon broad standards over time in order to produce a “ratcheting up” dynamic. Moreover, because of the complexities and uncertainties in global space, law may seek to foster diversity and experimentation in order to promote the search for “best practices.”  Legal procedures may create a range of “policy laboratories” among participant actors that can be used to create new knowledge, which can in turn be developed into norms through the exchange of best practices and revisable standards.
  

2) Dynamic arenas for deliberation and negotiation

All types of law are formed by deliberation and negotiation. But in classical models, this occurs primarily at the legislative level so that once the norms are promulgated they can, at least in theory, be imposed by authoritative and coercive means.  In the law of global space, however, it is often understood that deliberation and negotiation will occur at all stages of the legal process.
  Global space also may require different structures for deliberation and negotiation.  Deliberation involves searching for truth – some sort of common understanding about the problem to be solved; negotiation involves the arguing of established positions.  To solve problems, the law of global space may need to accommodate both.

3) Networks and Methods to Coordinate Multiple Levels of Governance

In the conventional understanding of municipal law, the source of law is the legislature and its implementation the task of formally constituted bureaucracies.  But in the law of global space much of the task of knowledge construction and norm elaboration occur through the work of formal and informal networks that may include public officials, private actors, and epistemic communities.
 

Moreover, received notions of law see it as a unitary command, issuing from a single identifiable sovereign.  But the law of global space often involves the coordination of multiple levels of governance from the global to the strictly local.
  Whereas classical theories of law stress the importance of substantive norms with procedure seen as simply a tool for ensuring compliance with these norms, in the law of global space, more and more emphasis is placed on the procedural role law can play in the development and elaboration of broad standards and the coordination of multiple levels of governance.

4) Soft and Hard Law

Hand in hand with tendencies to proceduralization we see the increasing use of “soft” or non-binding norms.  To the extent that the function of law in global space is to promote coordination rather than impose standards
, and to the extent that multi-level coordination works best when decisions are consensual, the use of soft guidance rather than hard standards becomes more important.  

However, harder forms of law can serve key purposes in the law of global space.
  In some cases, the emphasis on standards and softer forms of regulation removes some of the need for coercion.  If a legal norm is completely internalized, compliance becomes automatic and routinized.  In other cases, coercive pressure that can be brought to bear in a regulatory arrangement is greater if there are intersubjective understandings about what behavior is inappropriate or what boundaries cannot be crossed.  Here the “shadow of law” can exert influence on outcomes.
  

Moreover, in the law of global space “new governance” features are often yoked to more traditional forms in hybrid constellations.
  The systems complement one another: without the standard regulatory framework entities might lack incentives to self-regulate, while without the more flexible new governance processes they would not be able to carry out innovative strategies. Such a system can also lead to what some call a penalty default (discussed below), in which the rules are viewed sufficiently unpalatable to all parties in light of changing circumstances that each is motivated to solve the problem without having to fall back on the traditional components that would likely produce a suboptimal outcome.  

C: Processes
In moving away from a hierarchical design that relies heavily on the state and coercion to secure compliance, a problem-solving orientation points to the need to create machinery that will activate the social and ideational mechanisms that produce the knowledge required to identify and address complex problems in diverse settings.  The features described above facilitate five processes that promote cooperation in ways that can keep pace with the complexity and rapid change that characterizes global space.
  

Deliberation.  The emphasis on networked governance models and the potential for revision underscores the importance of the communicative function of the law of global space.
  The process of deliberation among a more diverse set of actors fosters exchange of policy knowledge and experience, promotes common understandings and purpose through continued interaction, contestation, and justification of action, and thus is more likely to lead to changes in legal norms.  As Keck and Sikkink argue, “normative change is inherently disruptive or difficult because it requires actors to question …routinized practice and contemplate new practices.”
  Consequently, arguments that succeed in changing a dominant belief structure must be extremely convincing in order to overcome ingrained habit and institutionalization.
 A more decentralized, participatory framework makes persuasion more likely and is capable of spreading ideas that can change actors’ preferences.
  The reduced reliance on material sanctions also enhances the likelihood that deliberation is less strategic than it would be if the outcome of deliberations could lead to punishment. Moreover, actors are more likely to remain engaged in the global legal process if there are mechanisms that effectively solicit and channel their voice without penalty.

Learning.  The communicative and cognitive features of the expanded vision promote learning.  Hemerijck and Visser define learning operationally as “a change of ideas and beliefs (cognitive and/or normative orientations), skills, or competencies as a result of the observation and interpretation of experience.”
 Policy learning is facilitated by:

“…mechanisms that destabilize existing understandings; bring together people with diverse viewpoints in settings that require sustained deliberation about problem-solving; facilitate erosion of boundaries between both policy domains and stakeholders; reconfigure policy networks; encourage decentralized experimentation; produce information on innovation; require sharing of good practice and experimental results; encourage actors to compare results with those of the best performers in any area; and oblige actors collectively to redefine objectives and policies.”

In the law of global space, tools such as revisable standards, benchmarking, and exchange of best practices are all designed to enhance policy learning, which might result in the construction of an alternative cognitive framework or “new perspectives from which reality can be described, phenomena classified, positions taken, and actions justified.”
  Broadly conceived, policy learning may also include the development of a common vocabulary, use of symbols (e.g., indicators), and changes in ordering assumptions and views on causality.
  Moreover, as Mark Dawson puts it, learning in global legal space “implies that the relation between ‘local’ application discourses, and a common reflection on goals, objectives and procedures can be dialectical in nature, with local practice ‘feeding in’ to broader policy discussions among a wider group of constituents.  The distinction between the ‘political’ framing of rules and their ‘legal’ execution is thus broken down.”
  

Norm Diffusion. The guidelines and information generated by the law of global space are often put before national policy makers and other actors as a coherent policy model they are encouraged to copy, a process often referred to as mimetic diffusion.
  In this regard, the law of global space often provides a shortcut to policy-making, which can be particularly effective in addressing complex issues.
  Similarly, if experimental forms of regulation work in one area, their lessons and insights can be shared and applied elsewhere with room for flexible application at local levels.   In both cases, the iterative nature of new governance processes can help the diffusion process.

Peer pressure.  The heavy reliance on peer review is designed to use the social connections among participants as conduits through which pressure can be applied.  This may occur on a very low level where, for example, financial regulatory experts from a compliant state apply pressure to their counterparts from a non-compliant state, a process facilitated by a common professional framework.  It may also occur on a much broader level, so that states seen as actively working against the prevailing norm are treated as outsiders in the international system.  If this result is considered in light of the idea that sovereignty today is as much about being recognized as a legitimate participant in the international system as it is about territorial integrity, the risk of exclusion seems a serious potential consequence.
  This exclusion could also lead to material consequences.
  

Penalty Default and Destabilization Regimes

The features and functions of global space above do not always work well in isolation.  According to Sabel and Zeitlin, mechanisms such as peer review “can be ineffective, indeed unworkable: ineffective because its deliberations might seem to yield only recommendations that can be ignored without penalty by those to whom they are addressed; unworkable because in the absence of any sanction or discipline the actors could well choose to limit themselves to pro forma participation or worse yet manipulate the information they provide so as to show themselves, deceptively, to best advantage.”
  In the event that moral suasion, the potential for public embarrassment, and reputation costs are not enough to alter behavior of some actors, there are other means to retain quality participation in the law of global space, what Sabel and Zeitlin refer to as penalty default and a destabilization regime.  

Penalty default rules and destabilization regimes are a new governance response to situations in which actors seem unwilling or unable to solve a collective problem, but the conditions for framing an imposed solution that would work for all parties do not exist. In such a case it may be possible to impose a rule that would only come into effect if the stakeholders themselves are unable to work out a satisfactory solution. Such a rule should be designed to impose a penalty on all the parties if they cannot agree thus creating incentives for them to work together to create a more optimal solution. To work, penalty defaults should be part of a “destabilization regime” that does “as much to wean actors from previously unquestioned commitments by suggesting plausible and superior alternatives as by in effect terrorizing them into undertaking a search for novel solutions.”
  In sum, “the new destabilization regime—whether or not accompanied by penalty default in the strict sense—shifts the regulatory focus from rules to frameworks for creating rules.”

To show how various forms of “new governance” are playing law-like roles in traditional areas of international regulation and are fostering deliberation and learning, in the next section we look at three recent cases.  They show that such processes have improved the operation of international regimes and demonstrate the value of employing the expanded vision of the law of global space both in empirical inquiry and policy formation. 

III: The Expanded Law of Global Space: Three Cases

The expanded vision of the law of global space is evident in a range of governance arrangements and issue areas.  Here we present three case studies that illustrate how some of the processes we have specified operate.  First, we examine how new governance processes exist in what looks like a more traditional, rule-bound system -- the WTO – highlighting the importance of these processes as means to avoid coercion and generate new knowledge.  Second, we explore the EU’s Water Framework Directive, in which new governance and hard law are yoked in a planned hybrid system, showing how the former is doing much of the regulatory work.  Finally, we investigate a famous international legal problem that bridges environmental and trade law – the Tuna-Dolphin case – to illustrate participatory problem-solving by stakeholders following destabilization and an unintended penalty default.   Although these cases vary, all have a problem-solving orientation and all rely heavily on new governance processes.

A: The “Hidden Governance” of the WTO: New Governance in the Interstices of a Legalized Regime

Many scholars consider the trade regime to be among the most legalized in international affairs. 

With the onset of an era of unprecedented legalization that ushered in the WTO, most of the scholarly attention has heretofore focused on the dispute resolution system and formal litigation.
  However, the WTO also includes less well-known processes that serve primarily communicative and facilitative purposes.  

(a) Communication and Facilitation through Councils and Committees

One of the core challenges of global space is how legal constellations can be configured to  create closure by facilitating consensus.  Like the EU and many other multilateral arrangements, the WTO faces a tremendous challenge in balancing the diversity and complexity of the governed.  Reaching decisions by consensus among some 150 members, with their diverse interests and cultures, can be extremely difficult.  Therefore, it is not surprising that we find alternative mechanisms geared to promoting flexibility. Take, for example, the operation of the councils under the WTO umbrella.  For each major trade area -- goods, TRIPs, and services – a corollary council (e.g. Goods Council) exists, which is responsible for the workings of the WTO agreements dealing with its respective areas of trade. Each council consists of all WTO members, reports to the General Council (the primary governing organ of the WTO), and contains subsidiary committees, which are further specialized in focus.  These committees deal largely with tensions between national regulatory orders and international norms, practices, and standards. The committee process is soft, flexible, and open-ended, but operates in conjunction with the substantive rules that constitute the WTO framework.

One area where this is clear is in the work of the primary WTO administrative body in the area of services: the Council for Trade in Services.  Article IV.5 of the Marrakesh Agreement (which established the WTO) created a Services Council to “oversee the functioning of the General Agreement on Trade in Services.”   It can determine its own rules of procedure and has the authority to establish any subsidiary committees.
  The Council sets its own meeting schedule and convenes roughly every six weeks.  

The Services Council and its subsidiary Committees provide interactive forums whereby member states and other actors can exchange information, seek clarification for and justify actions, and discuss their respective experiences.
  The procedures for how these bodies operate are largely unspecified and allow WTO Members to extend invitations to outside actors such as relevant IGOs to participate in meetings as observers, to make presentations and answer questions or in any other capacity.  Other stakeholders are involved in informal seminars and other meetings that occur around the formal committee meetings.
   These sets of formal and informal meetings provide venues not only for the exchange of information and knowledge, but facilitate processes of deliberation, contestation, and justification that keep the WTO machinery moving and promote problem-solving. These are especially useful for developing countries that may otherwise have difficulty operating within the WTO regime.

A member might, for instance, make a presentation to the Committee on their experience with liberalization and regulatory reform in the financial services sector.  This presentation then provides the basis for subsequent discussion, elaboration, questioning, and sharing of related experiences from other members and non-state actors such as international organizations.  Written responses to many of the questions are later circulated and the dialogue continues at subsequent meetings.

According to Lang and Scott, these more decentralized committees:

“contribute to a process of creating a shared knowledge base from which delegates proceed. Some delegates have expressed appreciation of the extent to which they have 'increased awareness of possibilities and limitations deriving from the specificities of the situation' in each country, and thereby led to a change in the expectations of trade partners in concurrent negotiations…In addition, smaller countries in particular have expressed appreciation for the opportunities these discussions afford to ask questions of and learn lessons from countries which have already progressed some way down a path that they are considering. On a number of occasions specific programmes and measures implemented in one country have been said by other delegates to be of direct relevance to problems faced in theirs…Even if they do not agree on a single solution, they do seem to develop common frameworks for describing and making sense of problems, on the basis of which a range of alternative available viewpoints as to how to address them can be expressed.

In addition, these committees often engage in processes of norm elaboration.  When a particular ambiguity in a legal provision exists or a new service arises and it is not clear whether and how existing law applies to it, issues related to the application of legal norms can be brought before the committee for discussion.  For example, in a meeting of the Committee on Trade in Financial Services in 2002, Brazil questioned the distinction between “liberalization of financial services trade” and “capital account liberalization.”  In the ensuing deliberative process, a representative from the IMF made a presentation on the issue, the World Bank provided a paper outlining its views, and other state representatives articulated their positions.  While no formal agreement materialized, this exercise accomplished three fundamental things: 1) it created an intersubjective understanding among participants on the legal differences between financial services and capital account liberalization; 2) given that this distinction was new to a number of delegates, it “drew attention to many Members’ intention not to commit to capital account liberalization;” and 3) it enlisted outside experts in the financial community to help understand how to interpret their GATS commitments.

In each of these senses, the committees provide institutional space where processes of communication and facilitation can occur.   Although these processes can lead to the formulation of new rules, they might be most valuable for creation of softer international standards and dissemination of  knowledge about the services economy.  The body of knowledge in turn helps to provide a common foundation for discursive interaction and the formation of substantive consensus at the committee level and beyond.
  

A second example of mechanisms designed primary for communication and facilitation the WTO system might be the Sanitary and Phytosanitary (SPS) agreement and corresponding committee. The SPS agreement deals primarily with food safety and animal and plant health standards.  It attempts simultaneously to help member states protect their consumers against known dangers and potential hazards related to animal, plant, and human health while “avoiding the use of health and safety regulations as protectionism in disguise.”
  The SPS also relies heavily on the communicative and facilitative functions of the law.  According to the WTO website, 

“The WTO’s SPS Agreement encourages member countries to use standards set by international organizations…but it also allows countries to set their own standards.  These standards can be higher than the internationally agreed ones, but the agreement says they should be based on scientific evidence, should not discriminate between countries, and should not be a disguised restriction to trade.”
  

An SPS committee consisting of member states operates in three ways.  It serves as a forum in which members can raise “specific trade concerns,
 monitors the harmonization of activities of the standard-setting international organizations
, and elaborates upon the open-ended norms laid out in the agreement.
  If necessary, however, “the WTO ‘courts’ [can give] shape and meaning to the requirements laid down.  In so doing they are performing the important function of determining the scope of Member State regulatory autonomy in important and sensitive areas, including in relation to food safety.”

In each of these aforementioned contexts, the WTO is working toward processes and policies that allow substantial diversity while protecting core international values and standards.  To strike this balance, it relies heavily on the communicative and facilitative functions of law.  These functions allow member states the flexibility to temporize, but also promote the social and dialogical processes by which the cognitive consensus that underpins substantive rules is formed. The WTO committee system also falls back on a hard legal framework that provides the boundaries in which action is judged and, if necessary, coercive pressures exercised.
  This hybrid combination of soft processes and hard rules encourages bargaining in the shadow of the law and allows flexibility in the application of general norms. 

B: The EU Water Framework Directive: Mixing fixed rules with processes for mutual learning and consensus formation in a hybrid constellation

One can see aspects of the expanded vision of the law of global space in the EU’s use of “hybrids” such as the Water Framework Directive (WFD).
 The WFD includes both traditional regulation and new governance. It is this combination, and the way the elements may interact, that has led several scholars to see the WFD as a leading example of a hybrid form of governance and thus as the transformation of law.

The WFD is an ambitious piece of legislation that launched an innovative approach to solve the problem of maintaining and improving water quality throughout the EU.  Designed to replace a series of centralized and traditional command and control directives that dealt separately with groundwater, surface water, drinking water, and so forth, the WFD mixes classic top-down regulatory modes and legally binding requirements with decentralized, bottom-up, participatory and deliberative processes; iterative planning; horizontal networks; stakeholder participation; information pooling; sharing of best practices; and non-binding guidance.

The WFD arose out of dissatisfaction with traditional methods of EU environmental law-making. The EU has been regulating water quality for some time using standard directives and the Community Method. By the late 1990s there were 11 separate water directives in place.  However, at the same time, there was widespread dissatisfaction with EU environmental law in general and water quality regulation in particular. In general, it was thought that the centralized and detailed directive approach failed to take into account the differences in local conditions, was not well suited to the reality of multi-level governance in which most implementation is done by the Member States, did not make proper use of economic incentives, and put too much strain on the EU’s limited capacity both to issue rules and to secure compliance with detailed directives.
 

All these concerns were present in the area of water quality management in the EU. This task has always been complex due to the great difference in the ecologies of the various Member States and the differences in their approaches to environmental protection. It was becoming more complex due to increased public awareness, growing demand for water by users, the privatization of water distribution systems in many countries, emergence of new scientific knowledge, and controversies concerning the impact of chemical discharge and agricultural run-off on ground and surface waters.

The WFD emerged from a long process of interaction among the EU Commission, Parliament and Council. The resulting document includes broad standards and objectives as well as specific requirements. Member States are required to avoid any deterioration of water status and achieve “good water status” within a defined time frame. Member States are required to take measures “with the aim of achieving good water status” but the measures are described in rather general terms and the Directive does not define precisely what “good water status” means.
  While an Annex provides guidance for determination of what constitutes “good” status for different types of water, it does not set final, uniform, and technically verifiable standards—that work is left to further work by the Commission and Member State authorities in the implementation phase.

Far from being a single piece of legislation, the WFD is better seen as the initiation of a comprehensive program designed to guide further action by the EU and the Member States. The program seeks to ensure that over a period of time the Member States set up a new and holistic approach to water quality management, adopt overall EU requirements to local conditions, develop detailed metrics for measuring water quality, survey all waters in their territory to determine their status, institute various forms of national level laws and regulations that are consist with existing EU law and the overall objectives of the WFD, and report regularly on progress. And it mandates further legislative action by the Council and Parliament, delegated legislation by the Commission using comitology, and support and monitoring by the Commission including the possibility of enforcement actions in the European Court of Justice.
 

The WFD introduced many innovations into EU environmental law. Instead of a series of separate regulations dealing with each aspect of water quality, it envisioned a holistic approach managed primarily by the Member States and based on the principle of integrated river basin management. Instead of detailed centralized rules, it launched a process of constructing separate but coordinated national processes and regulations that would meet common objectives but could take somewhat different form in each of the Member States. Instead of laying out precise measures of ecological and chemical quality, it set up processes through which Member States and the Commission could develop such measures in a collaborative fashion. 

It is important to note that the WFD includes detailed rules as well as open-ended standards and employs binding legal obligations as well as non-binding guidance and peer review.  The system for classifying water status is open ended. The general concept of good water status is not fully defined in the Directive or the Annex. Rather, the Directive indicates that specific, harmonized and binding standards for “good” status are a long-term goal to be reached though subsequent processes and horizontal collaboration.  But the WFD also contains some specific requirements of the type found in classic EU directives.  The Water Framework Directive requires that countries adopt a strategy of integrated management based on all waters within each river basin and create river basin authorities by a specific date.  It specifies that Member States promulgate a series of measures that deal with various types of waters and risks. 

Some of the requirements are quite general, allowing Member States a lot of discretion in shaping river basin management and developing a series of measures that would ensure continuing compliance with the WFD and existing law.  But some are specific and detailed: thus, for example, the Directive requires that Member State programs must include “a prohibition of direct discharges of pollutants into groundwater”.  Certain exceptions to this direct requirement are allowed and spelled out in detail in the Directive.
  In addition to very general and open-ended standards and detailed and specific requirements, the WFD also includes a mandate for the production of further EU legislation in certain areas.
  Another important feature of the WFD is the requirement for public participation. The authors of the Directive have recognized that many key decisions will be made in the implementation phase.  To ensure democratic legitimacy and secure insights from stakeholders and other interested parties, they have required that public participation be built in at all stages.

Such a multi-faceted and programmatic form of legislation presented a major challenge for national authorities charged with implementing the WFD as well as for the Commission which has been assigned both continuing legislative tasks and executive responsibilities.  Facing this challenge, the Commission and the Member States decided to create a Common Implementation Strategy (CIS) to manage this immense set of responsibilities.  The CIS, which seems to have arisen organically from efforts to grapple with all these complexities, introduces several new governance features into the Framework’s processes. According to several scholars, it is the existence of the CIS that makes this directive into a true hybrid and an example of the transformation of law.
 

There are several elements of the CIS that constitute new governance and contribute something unique to the overall governance of water quality in Europe.  These include metrics to measure progress; scoreboards; horizontal networking and information pooling; river basin management plans; non-binding guidance documents produced collectively by the Member States and the Commission with expert input; non-binding guidelines produced by the Commission following comitology procedures; and specific requirements for stakeholder and public participation in all aspects of implementation.

The WFD employs two types of non-binding guidance.  The first is guidelines that can be set forth by the Commission using comitology procedures.  The second are guidance documents prepared by horizontal working groups under the CIS. Guidance documents are the core of the CIS and one of its most interesting features.  These are detailed, non-binding, and revisable documents that provide guidance for the performance of specific tasks that are mandated by the WFD.  They provide suggestions on how to carry out various implementation tasks as well as outlining possible common approaches to key technical matters.  They can be very long and quite detailed. The documents are created by Working Groups made up of representatives of the Member States and experts.  They deal with issues such as how to organize public participation, how to classify lakes and coastal waters, and how to establish precise and common definitions for open-ended terms like “good water quality” and “good ecological status”.
 

To illustrate the role of guidance documents as well as the complexity of the implementation process under the WFD, look at the process of “intercalibration” used to develop a common methodology to define “good ecological status” of waters.
  Since the 27 Member States, not the Commission, are responsible for assessing all the relevant waters within their territory, it is necessary for them to have a common standard.  But as the States have differing ecological conditions and employ different assessment methods, it was important to create a system that allowed national differences and required uniformity only on those issues that demand it and then only after the standard had been agreed upon through horizontal and deliberative processes.  The WFD and the CIS set in motion a process of networking and deliberation in which officials from all Member States, experts, stakeholders and the public, work together to harmonize methods and agree upon a common standard for determining when waters have reached or exceeded “good” status.  This process involves sharing of experience, deliberation over specific aspects of the standard, learning through applying provisional standards at test sites, and iterative review of progress.

Intercalibration is just one example of the way the WFD has combined two types of legal norms and several forms of new governance to achieve a result not possible under either system working alone. The Directive introduced a very general and open-ended goal –good water status—which Member States are legally bound to achieve within specified times and with certain specified exceptions.  New governance processes are used to give content to this broad standard.  This process involves a horizontal network made up of Member State Representatives and experts, with public participation. It should facilitate information pooling, benchmarking, and deliberation over means and ends. 

For these reasons, it is easy to see why several leading scholars think that the WFD illustrates the emergence of hybrid forms and the potential of such forms to lead to better problem-solving and law-making. By allowing as much national diversity as possible while holding Member States to measurable results in the long run; by tapping into the expertise of 27 Member States; by ensuring widespread public participation; and by facilitating information pooling and peer review; the WFD creates the potential for better environmental law and more effective management of water quality.

C: The Tuna-Dolphin Case: Problem-Solving in the Wake of Penalty Default and Destabilization
One of the most famous cases in international trade and environmental law also offers an apt illustration of a problem-solving orientation in the law of global space.  It underscores how harder forms of law such as conditional import restrictions can continue to exert influence, but not because directly applied sanctions led to better behavior.  Instead, the Tuna-Dolphin experience demonstrates how mechanisms that operated like a de facto penalty default and destabilization regime can promote problem-solving – in this case the protection and conservation of dolphin from tuna fishing practices.

With the invention of modern purse-seine fishing methods in the 1950s, fisheries began to capitalize on the association of dolphin and tuna.  Large schools of tuna are often found swimming underneath dolphins--a relationship believed to be a result of predator protection and trophic and energetic dependencies.
  In order to catch the tuna, fishermen dragged large nets through the water and then pull them up under the schools of fish.  Consequently, fisheries experienced a hundred-fold increase in tuna sets in one year,
 but raised serious concerns over incidental dolphin by-catch and conservation.
  Before the first major regulatory efforts began with the U.S. Marine Mammal Protection Act (MMPA) in 1972, dolphin mortality in the United States fishery alone reached 300,000 per year.
  

The Tuna-Dolphin conflict originated with the MMPA, which established the statutory framework for the domestic and international restrictions that were to follow, with implementation the responsibility of the National Marine Fisheries Service (NMFS).
  In an attempt to maintain dolphin populations at “optimum sustainable population,” the Act mandated a reduction of incidental deaths, a mandatory onboard observer program, and compliance with practice standards with the eventual goal of approaching zero-level mortality.
  Despite opposition to MMPA restrictions by fishers, fleet mortality declined domestically between 1972 and 1980, when mortality stabilized at fewer than 20,500 animals, the standard established by the NMFS in 1980 and adopted by Congress in 1984.
  

From the origination of the MMPA in 1972 to the passage of its amendments in 1988, two particularly notable developments occurred.  First, the fishing industry in the Eastern Tropical Pacific (ETP) became increasingly international, transitioning from 99 % U.S.in the 1960s to 33 % by 1986.  Not bound by the MMPA nor subject to comparable domestic legislation, many of the international vessels lacked observers or dolphin safe methods, thus compounding the problem.
  Second, the U.S. NMFS enlisted the Inter-American Tropical Tuna Commission (IATTC) – an international institution charged with making expert recommendations for the management of the tuna resource in the ETP – to collect and disseminate data with respect to tuna fishing practices and dolphin mortality.
  IATTC efforts would ultimately produce the knowledge necessary to generate consensus that a serious problem existed and fuel experimental efforts to solve the problem. 

In 1988, increased public awareness of the tuna-dolphin issue and dolphin mortality at the hands of the international fleet prompted Congress to pass amendments to the MMPA that “instructed US Secretaries of State and Commerce to seek an international agreement through IATTC and to embargo imports of ETP harvested tuna from any country that lacked a regulatory program and fleet kill rate “comparable” to of the United States”. 

This had an “electric” effect on foreign fleets.
  The IATTC held workshops and well attended dolphin mortality reduction seminars for relevant foreign governments and fleets.  However, the necessary changes in the international fleet proved difficult to come by under the accelerated timetable mandating that embargo determinations needed to be made in 1990 based on 1989 performance.  In 1990, amidst the international frenzy to meet US standards, the Heinz Company and other major canneries announced that they would no longer buy tuna that had been caught by encircling dolphins and began using the dolphin safe label, which was later supported by the U.S. Dolphin Protection Consumer Information Act (DPCIA).
 The boycott and labeling requirements mandated by the DPCIA effectively closed the U.S. market to dolphin-unsafe tuna from any source.  Although Mexico and other foreign stakeholders called for more time to meet U.S. standards, the Earth Island Institute, a dolphin conservation group, forced a court-ordered embargo on tuna from noncompliant Mexico, and by 1992 almost all major ETP fishing states were embargoed.

States targeted by MMPA embargoes objected to the application of domestic legislation to international trade and denounced what they perceived to be US protectionism.
  Mexico filed a challenge with the GATT contesting the legality of the embargoes and the dolphin-safe labels.  In the famous Tuna I panel report,
 the GATT found the MMPA to be in violation of GATT Article III, in which a state is “prohibited from outlawing or limiting products based upon the manner in which they were produced.”
  Furthermore, the Disputes Panel found that the MMPA violated Article XX because it attempts to protect the mammals outside of its jurisdiction.
 In all, the GATT sustained the dolphin-safe label, but ruled against the trade embargoes. This decision was unsatisfactory to both the United States which wanted to maintain the embargoes and Mexico that opposed the label and the boycotts it made possible.
 

In this case, the GATT ruling exhibited traits of a “destabilization regime” as discussed above.  The Disputes Panel in essence imposed a penalty default on all the stakeholders because abiding by the ruling would result in a suboptimal outcome for all.  Mexico wanted the boycotts to cease, but they were upheld by the panel decision so from their perspective the problem was not fully addressed.   For the United States, the ruling imposed high sovereignty costs given that its national laws were overturned by the decision.  Moreover, U.S. credibility was weakened in the GATT, as the Panel report had broad support in the international trade community, which could have repercussions down the line.  Environmental groups also expressed serious concerns about the decision because of its negative implications for other multilateral environmental agreements such as the recent Montreal Protocol on Ozone Depleting Substance given the jurisdictional precedent (i.e. countries’ could not impose environmental standards outside of their national legal jurisdiction).
  In sum, while the Disputes Panel ruling sought to uphold international law and intended to resolve the dispute, it effectively gave participants the choice of abiding by a rule that satisfied nobody or seeking a superior solution.  Consequently, Mexico and the United States agreed not to accept the panel report and attempted to solve the problem through the La Jolla Agreement. 

Signed in 1992 by the United States, Mexico, Venezuela, and other flagship states, the La Jolla Agreement established the International Dolphin Conservation Program (IDCP) and committed members to gradual reductions in dolphin mortality with a maximum of 5,000 total annual deaths by 1999.  Not only did the La Jolla Agreement represent a problem-solving approach  in the wake of penalty default, but it also embodied several features of the expanded vision of the law of global space.  

First, it involved broad, networked, and deliberative stakeholder participation.  The Mexican and U.S. Greenpeace contingents, along with several other conservation-minded NGOs such as the World Wildlife Fund, worked with the states to form bases for the La Jolla Agreement under the auspices of the IATTC.  As experts on dolphin and marine conservation, the IATTC would work with NGOs, relevant agencies of national governments, and the fisheries to oversee, implement, and strengthen the IDCP. For example, the La Jolla Agreement created an Implementation Review Panel (IRP) consisting of IATTC staff plus government delegates, two industry representatives, and two NGO representatives.
 

Second, the La Jolla process largely relied on standards not rules to promote experimentation, learning, and norm diffusion.  The agreement itself was “non-binding” and allowed stakeholders to work flexibly to achieve the objectives.   It featured an ambitious on-board observer program monitored by the IATTC and the IRP would use the information generated through these observations to make recommendations and exchange best practices (e.g. improving performance with respect to releasing dolphin by-catch alive) with stakeholders in order to reach objectives.  Flag states ultimately complied with the La Jolla Agreement and their fleets’ performance exceeded expectations, “achieving a dolphin kill rate that was one tenth of the highly regulated U.S. fleet in 1988, using virtually the same technology (but with greater skill and care).”
  Moreover, the Agreement facilitated the rise of a broader conservation management program under the oversight of the IATTC for both tuna and dolphins, as the discourse spread into improving techniques for ensuring “healthier marine ecosystems by protecting dolphins as well as juvenile tuna and other marine species caught in the course of fishing operations.”  Such changes would eventually be integrated into successor arrangements.

Third, the La Jolla Agreement proved to be resilient in the face of uncertainty and political turmoil.  In the early years of the Agreement, United States failed to lift embargoes against the Latin American states, who threatened to leave the Agreement if they stayed in place.
  Richard Parker cites many factors contributing to the resiliency of the Agreement, including the perceived low cost of compliance after knowledge sharing in the IDCP context, years of deliberation and negotiation that increased “buy-in” and cultivated an intersubjective understanding of the problem, the enormous economic potential should the US market re-open, and the risk of losing European markets to the same dolphin-safe labels.
  Ultimately, the Panama Declaration replaced the La Jolla Agreement, formalizing the commitments made hitherto and eventually securing the removal of the boycotts and embargoes.  

The Tuna-Dolphin case illustrates how penalty default and trade leverage may promote governance processes better geared toward problem-solving.  The U.S. trade embargo sparked a transnational legal dispute involving an array of actors including state governments, sub-state actors, IGOs, and NGOs.  While numerous disagreements occurred throughout the process, the communicative and facilitative dynamics of the process resulted in active support for efforts to reduce dolphin mortality and strong support for an international agreement to accomplish such reductions.  In this case, coercive mechanisms (the embargo, on one hand, the Mexico case on the other) provided the appropriate incentives for the relevant actors to engage in the communicative processes necessary to find a mutually acceptable solution.
 

Conclusion

This article identifies an emerging vision of the role of law in global space centered on collective problem solving.  This vision is not new, per se.  Indeed, its constituent elements have been percolating for some time along the nexus of law and international relations as scholars have continued to chart the evolving role of law in a world characterized by deepening interdependence and complex multi-level normative orders.  

What is emerging, however, is a broadened notion of how law operates global space that may also be a response to a shift in the functional needs of world order. A case can be made that new models of law are needed to respond to the increased complexity and volatility of many transnational regulatory arenas. Some argue that solutions to many kinds of social problems cannot be identified in advance by experts and legislators, but are best solved through experimentation and solutions must emerge from dialogue among stakeholders so “law” must be expanded or transformed if we are to deal with such issues.
  The expanded vision of law in global space developed here responds to these imperatives.  Standards leave room for negotiation and diversity; networks promote communication and multilevel coordination; and proceduralism encourages the emergence of consensual norms and adaptability.  

By unpacking and repacking received notions of what the law does and untethering coercion from what we see as a much more sophisticated legal process that places a premium on communication and facilitation, we are better positioned to ask how these functions might interact.  Law as communication transmits or diffuses information and knowledge to affected actors.  Whether they arise from centralized or decentralized institutions, or from public, private or mixed sources, the resulting communications provide the basis for mutual accommodation and interaction.  Law may facilitate these interactions by establishing a neutral framework within which private parties create the rules governing their interactions and use the power of the state to back up the resulting obligations—the law of contract.  But facilitation can also mean state-led steering in which state officials create incentives to lead actors towards agreement on socially desirable solutions. Facilitation thus continues the process of creating, adapting, and diffusing intersubjective understandings and expectations about the problem and solutions thereto.  Finally, law as coercion provides sanctions for non-compliance with authoritative standards or mutually agreed upon rules.
  
However, in the law of global space, pure coercive capabilities are weak and sometimes counterproductive and “compliance” unlikely unless at least to some degree the affected parties accept and internalize the norms being applied.  For that to happen, law must have performed communicative and facilitative functions.  In the theory of law in global space, we can therefore accept that law can communicate without either facilitating or coercing and law can both communicate and facilitate without also coercing, but it is rare that law can be coercive if it does not also communicate or facilitate.  

Law in global space has always played communicative and facilitative roles, coercion has always been problematic, and consensual processes have always been at work informally or formally.  To that degree, there is nothing new about the expanded vision of law in global space. But there is evidence that the growth of the transnational arena and the proliferation of multi-level regimes has created the need for more deliberation and experimentation and thus for more non-traditional governance. 

For example, the alternative processes we have highlighted allow for the kind of trial and error and permit the sort of deliberation over the interpretation of general norms that we saw in the La Jolla Agreement in the Tuna-Dolphin case and EU Water Framework Directive.  This flexibility enables the governed to experiment and to tailor solutions to their specific problems, provides feedback mechanisms to share and build knowledge, and promotes the adaptability necessary to respond to ever evolving transnational challenges.  The processes examined here also accommodate disparities among actors and may allow minimum levels of adherence to be established and formalize progressive advancement toward higher standards.  Further, they increase access to the policy process, thereby capitalizing on the best available expertise, engaging directly the diverse range of actors required to solve problems. 

By emphasizing these processes and how they differ from a strictly legalist interpretation of the role of law in world politics, we seek to go beyond the compliance approach to demonstrate the full complexity and scope of the law of global space.  In an increasingly complex and dynamic regulatory environment where effective enforcement is harder to achieve, a primary focus on compliance with rigid legal norms is ill-suited either to grasp the full extent of what is going on, or to serve as a guide for ways to secure the cooperation necessary to address complex problems.  

Our expanded vision of law in global space suggests the need to learn more about these developments.  Once we expand our definition of what law is and what law does, we can map the emerging terrain and look closely at cases like the three we have sketched here.  Such a research agenda must look at the accomplishments of these less-well understood approaches, but also be sensitive to their limitations. That will include looking at some of the criticisms of “new governance” that have emerged.  Critics have questioned both the legitimacy
 of some new governance procedures and the quality of their output.  Some fear these processes violate norms of democratic input and accountability and “associate new governance with a ‘managerialism’ characterized by expert domination, decision-making behind-closed-doors, and balkanization among technical fields.”
  Similar concerns have been raised about the role of power in networked governance – who exercises it and whether these processes are actually incorporating the perspectives of the publics they are attempting to serve.
  These concerns overlap with questions about output, as critics worry that these processes may be more easily captured by powerful states and private actors in a way that undermines a common good and skews distributional outcomes.
 

What we have called “the expanded vision of the law of global space” and the new governance literature that helps us understand these developments, offer no panacea. But we believe that this way of looking at law and the processes that come to light using this vision are making a contribution to global governance that needs to be better understood. 
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